Appeals Mechanism In International
Investment Disputes: The Ultimate Guide

International investment disputes arise when foreign investors believe their
investments have been unfairly treated by the host state. To protect their
rights, investors can initiate arbitration proceedings under international
investment agreements (lIAs). However, the decisions rendered in these
arbitrations are not always final and binding. In certain circumstances,
investors or states may seek to appeal these decisions through an appeals
mechanism.
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This guide provides a comprehensive overview of the appeals mechanism
in international investment disputes. We will explore its advantages, scope,
and practical implications. We will also discuss the latest developments and
strategies for effective appeals in investment arbitration.

Advantages of the Appeals Mechanism
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There are several advantages to having an appeals mechanism in

international investment disputes. These include:

Ensuring the quality of arbitral awards: An appeals mechanism can
help to ensure the quality of arbitral awards by providing a second
layer of review. This can help to prevent erroneous or inconsistent
decisions from being rendered.

Promoting consistency and predictability: An appeals mechanism
can help to promote consistency and predictability in investment
arbitration. By providing a forum for the review of arbitral awards, the
appeals mechanism can help to establish clear legal principles and
precedents.

Enhancing investor confidence: An appeals mechanism can help to
enhance investor confidence in the international investment arbitration
system. By knowing that there is a possibility of appealing an
unfavourable decision, investors are more likely to invest in countries
with llAs that include an appeals mechanism.

Scope of the Appeals Mechanism

The scope of the appeals mechanism varies depending on the specific IIA

or arbitration rules that apply to the dispute. However, in general, appeals

are only allowed on limited grounds, such as:

Errors of law: The arbitral tribunal has made an error of law in its
decision.

Errors of fact: The arbitral tribunal has made an error of fact in its
decision.



= Manifest disregard of the due process of law: The arbitral tribunal
has manifestly disregarded the due process of law in its proceedings.

Practical Implications of the Appeals Mechanism

The appeals mechanism can have significant practical implications for
international investment disputes. These include:

= Delay and expense: Appeals can be time-consuming and expensive.
This can be a significant burden for investors and states.

= Uncertainty: The outcome of an appeal is uncertain. This can make it
difficult for investors and states to plan for the future.

= Political considerations: Appeals can be influenced by political
considerations. This can make it difficult for investors and states to
obtain a fair and impartial decision.

Latest Developments

There have been several recent developments in the area of appeals in
international investment disputes. These include:

= The adoption of the ICSID Additional Facility Rules: The ICSID
Additional Facility Rules provide a new mechanism for appealing
arbitral awards rendered under the ICSID Convention. The Additional
Facility Rules came into effect on 1 April 2014.

= The revision of the UNCITRAL Arbitration Rules: The UNCITRAL
Arbitration Rules were revised in 2013. The revised rules include a
new provision on the annulment of arbitral awards.



The establishment of the Investment Court System: The
Investment Court System (ICS) is a new international court that has
been established to hear appeals in investment disputes. The ICS is
currently in the process of being established.

Strategies for Effective Appeals

There are several strategies that investors and states can use to improve

their chances of success in an appeal. These include:

Carefully drafting the notice of appeal: The notice of appeal should
be carefully drafted to ensure that it meets all of the formal
requirements. It should also clearly state the grounds for the appeal.

Preparing a strong written submission: The written submission
should be well-organized and persuasive. It should address all of the
arguments raised by the other side.

Presenting a strong oral argument: The oral argument is an
opportunity to present the case in person to the appellate tribunal. It is
important to be well-prepared and to make a clear and concise
presentation.

The appeals mechanism is an important part of the international investment

arbitration system. It can help to ensure the quality of arbitral awards,

promote consistency and predictability, and enhance investor confidence.

However, appeals can also be time-consuming, expensive, and uncertain.

It is important to carefully consider the pros and cons of appealing an

arbitral award before making a decision.
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In the realm of academia, where vast oceans of information await
exploration, Very Short s (VSIs) emerge as a beacon of clarity and
accessibility. These concise yet...
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